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I. STATEMENT OF THE CASE 
A. Nature of the Case 
This is Respondent's (Jesse L. Herrmann) brief. Jesse L. Herrmann requested a 
hearing before the Idaho Transportation Department for a proposed Administrative 
License Suspension which alleged his failure of an evidentiary test for breath alcohol 
concentration. The Department determined that Mr. Herrmann's request was untimely 
and declined to provide Mr. Herrmann said hearing. 
Mr. Herrmann requested that the District Court review the action of the 
Department in denying him the Administrative Hearing. Upon Judicial Review, the 
District Court set aside the determination of the Department and remanded the 
Administrative License Suspension to the Department for the purpose of conducting an 
Administrative License Suspension hearing. 
The Department has appealed from the decision of the District Court. 
B. Party References 
The Idaho Transportation Department is referred to as the "Department" or 
"ITD" for purposes of this argument. Respondent, "Herrmann," is specifically 
referred to by name. Where "driver" is used, the reference is to drivers, generally. 
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C. Reference to the Department's Administrative Record 
The Department's Administrative Record is referred to in the Exhibits to 
Clerk's Record (CR) and Augment Record (AR) and is identified by page number. 
There is no Transcript of the Department's Administrative Hearing, since none was 
held. 
D. Factual Statement and Procedural History 
Mr. Herrmann was arrested for DUI in violation of Idaho Code § 18-8004, 
on Sunday, December 6, 2015. Subsequently, he submitted to evidentiary testing 
for breath alcohol. Mr. Herrmann was alleged to have failed the Intoxilyzer 5000 
breath test administered by the arresting Kootenai County Deputy, Jacob Nielsen, 
purportedly resulting in breath alcohol concentration results of .117 and .115 (CR 
p. 26). Mr. Herrmann was served the Notice of Suspension by Deputy Nielsen on 
Sunday, December 6, 2015 (CR pp. 24-25). 
Undersigned counsel filed a Request for Administrative Hearing on behalf 
of Mr. Herrmann, by fax, on Monday, December 14, 2015 (CR. pp. 14-16). 
Subsequently, the Department notified Mr. Herrmann that his Request for 
Administrative License Suspension Hearing was not timely filed (CR. p. 18). 
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Mr. Herrmann timely filed a Petition for Judicial Review and the suspension 
of his driving privileges was stayed during the pendency of this matter (CR. pp. 
49-67). 
The Department moved to Dismiss the Petition for Judicial Review by a 
Motion for Summary Judgment (AR. pp. 14-15). Mr. Herrmann replied and the 
Motion for Summary Judgment was heard by the District Court on May 6, 2016. 
The District Court set aside the Department's action, determining that Mr. 
Herrmann's Request for a hearing had been timely received the Department by 
way of Memorandum Opinion on Petition for Review dated June 2, 2016 (CR pp. 
73-89). 
The Department timely filed its Notice of Appeal (CR. pp. 90-92). 
E. Respondent's Note 
Mindful of the standards of review (by the District Court as well as upon 
appeal from the District Court's decision), Respondent desires to make the unusual 
request that the reviewing Court read and consider the District Court's 
Memorandum Opinion on Petition for Review. (CR pp. 73-89). In Respondent's 
view, that decision "hit the nail on the head," so to speak, as well as any discussion 
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of the issue herein. In fact, in drafting the hereinbelow argument, the undersigned 
had great difficulty and prepared several drafts attempting to present the case as 
well as he could, without outrightly plagiarizing the District Court's decision and 
without distracting from, or losing some of the points so aptly made by the District 
Court. The undersigned even considered attaching and incorporating the same by 
reference, with only an introduction and a conclusion. To the extent that this brief 
does not contain extensive discussion as to all of the various points, in such 
decision, such omission was made in hopes that the Court would, in fact, follow 
the above-specified request to read and consider the discussion. 
II. ISSUE ON APPEAL 
Did the Department err by denying Mr. Herrmann an Administrative 
Hearing when his request for hearing was not received by the Department within 
seven calendar days? 
III. STANDARD OF REVIEW 
Appellate Review of the District Courts' decision requires that the Court 
review the agency record independently of the District Court's Decision. Marshall 
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v. Department of Transportation, 137 Idaho 337, 340; 48 P .3d 666, 669 (Ct. App. 
2002). The interpretation of a statute is a question of law over which an Appellate 
Court reviews de nova. State v. Anderson, 145 Idaho 99, 103, 175 P.3d 788, 792 
(2008); State v. Schulz, 151 Idaho 863, 264 P.3d 970 (2011). 
The District Court properly cited its standard as set forth m the 
Memorandum Opinion on Petition for Review: 
When a district court evaluates a petition for judicial review, it 
does so in an appellate capacity. Burns Holdings, LLC v. Madison 
County Bd. of County Com 'rs, 147 Idaho 660, 662, 214 P.3d 646, 648 
(2009); see I.R.C.P. 84. A party aggrieved by final agency action or 
by a final agency order has the right to appeal. LC. § 67-5270. On 
appeal, this Court's standard of review is described as follows: 
(2) When the agency was not required by the provisions of this 
chapter or by other provisions of law to base its action exclusively on 
a record, the court shall affirm the agency action unless the court finds 
that the action was: 
(a) in violation of constitutional or statutory provisions; 
(b) in excess of the statutory authority of the agency; 
( c) made upon unlawful procedure; or 
(d) arbitrary, capricious, or an abuse of discretion. 
If the agency action is not affirmed, it shall be set aside, in whole or in 
part, and remanded for further proceedings as necessary. 
(3) When the agency was required by the provisions of this chapter or 
by other provisions of law to issue an order, the court shall affirm the 
agency action unless the court finds that the agency's findings, 
inferences, conclusions, or decisions are: 
(a) in violation of constitutional or statutory provisions; 
(b) in excess of the statutory authority of the agency; 
-5-
(c) made upon unlawful procedure; 
( d) not supported by substantial evidence on the record as a 
whole; or 
( e) arbitrary, capricious, or an abuse of discretion. 
If the agency action is not affirmed, it shall be set aside, in whole or in 
part, and remanded for further proceedings as necessary. 
( 4) Notwithstanding the provisions of subsections (2) and (3) of this 
section, agency action shall be affirmed unless substantial rights of the 
appellant have been prejudiced. 
LC.§ 67-5279. 
Additionally, 
The validity or applicability of a rule may be determined in an action 
for declaratory judgment in the district court, if it is alleged that the 
rule, or its threatened application interferes with or impairs, or 
threatens to interfere with or impair, the legal rights or privileges of 
the petitioner. 
LC. § 67-5278. 
Because this is an appeal, "[i]t is the burden of the party 
contesting the agency's decision to show how the agency erred in a 
manner specified under I.C. § 67-5279, and to establish that a 
substantial right has been prejudiced." Wheeler v. Idaho Dept. of 
Health and Welfare, 147 Idaho 257, 260, 207 P.3d 988, 991 (2009). 
On appeal, error will not be presumed, rather "the party alleging error 
has the burden of showing it in the record." VanderWal v. Albar, Inc., 
154 Idaho 816,822,303 P.3d 175, 181 (2013). 
(CR pp, 75-77). 
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IV. ARGUMENT 
A. Issue 
Did the Department err by denying lvfr. Herrmann an Administrative 
Hearing when his request for hearing was not received by the Department within 
seven calendar days? 
B. Argument 
Idaho Code § 18-8002A(7) governs the process for requesting an 
Administrative Hearing when an individual's driving privileges are suspended by 
ITD for failure of an alcohol concentration test. That provision reads as follows: 
A person who has been served with a notice of suspension after 
submitting to an evidentiary test may request an administrative 
hearing on the suspension before a hearing officer designated by the 
department. The request for hearing shall be in writing and must be 
received by the department within seven (7) calendar days of the date 
of service upon the person of the notice of suspension, and shall 
include what issue or issues shall be raised at the hearing. The date on 
which the hearing request was received shall be noted on the face of 
the request. 
The Department determined that Herrmann' s request was untimely and that 
it was in fact due on the seventh calendar day, or a Sunday, December 13, 2015, 
notwithstanding the fact that Idaho Code §§ 73-109 and 73-108 both provide that 
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the deadline for submission of a request for a hearing fell on Monday, December 
14, 2015. IDAPA Rules 04.11.01.056, and 39.02.72.010.03 also state that the last 
day of the period is included in computation of the time period, unless the last day 
is a Sunday, in which case the act may be done on the following Monday 
(assuming Monday is not a legal holiday). 
The Department maintains that Idaho Code § 18-8002A (7) reqmres a 
request for a hearing be received by the Department within seven (7) calendar days 
of the date of service of the suspension and as such the statutory language is clear 
and it is therefore unnecessary for the court to engage in statutory interpretation. 
Accordingly, the Department argues that Idaho Code §§ 73-109 and 73-108 are 
inapplicable, notwithstanding their clear language specifying the formula for 
computing a deadline for any act required to be done by Statute, as well as the fact 
that those statutes were enacted to establish "a uniform system of computing time 
for the convenience of both the court and the litigants." Cather v. Kelso, 103 Idaho 
684, 686, 652 P.2d. 188, 190 (1982). 
The Suspension Advisory attached to Herrmann' s Petition for Judicial 
Review (CR 57) makes no mention that the Department's office is open on 
weekends nor it does it give direction to the driver as to how to make service on 
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the Department during a holiday (which includes a weekend as defined by Idaho 
Code§ 73-108), whether the faxes or emails are monitored for that purpose or not. 
The Department also argues that the Request for Administrative License 
Suspension was due on Sunday, December 13th, 2015. In order to arrive at this 
calculation, the Department must have relied, in part, upon at least a portion of the 
provision of Idaho Code § 73-109, in that they excluded the first day in the 
computation. Otherwise, it would seem that the calculation, based upon the 
Department's interpretation of Idaho Code § 18-8002A(7), alone, would have 
rendered the request due on Saturday, December 12, 2015. Clearly, if Idaho Code 
§ 73-109 does not apply, the Department would necessarily have to include the 
first day in the calculation. Merriam Webster's online dictionary defines within, as 
"inside." Accordingly, if one were to file a Request for Hearing as the Department 
argues within seven calendar days, the act (request) would have had to be received 
by the Department within or inside the seven calendar day window. Therefore, the 
paperwork would be required to have to be filed no later than midnight, Saturday, 
December 12th, 2015. 
The Department argues that the Idaho Code § 18-8002 A(7)'s reference to a 
calendar day warrants different treatment than if the same statute made reference 
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to the term day. Aside from the fact that Idaho Code§ 73-109 focuses its direction 
on calculation of time, without regard to any magical or special definition of the 
term day, the terms day and calendar day are synonymous. 
The term "day" is defined as "[a]ny 24-hour period; the time it takes the 
earth to revolve once on its axis ... [t]he period between the rising and the setting of 
the sun ... Also termed natural day." Black's Law Dictionary 402 (7th ed. 1999). 
"Calendar day" is similarly defined as a "consecutive 24-hour day running 
from midnight to midnight." - Also termed "natural day." Id. 
V. CONCLUSION 
That, Petitioner/Respondent's request was timely, notwithstanding a literal 
interpretation of the provisions of Idaho Code § 18-8002A (7), in that he was 
arrested on a Sunday, a day on which the Idaho Transportation Department was 
closed and which day is not included in any statutory or rule calculation given 
above. The ordinary completion of the seven (7) calendar day calculation period 
would also fall on a Sunday, defined as a holiday. Therefore, his counsel filed the 
administrative hearing request on the last day of the time period available to him 
to make any such request, but in a timely fashion, no less. 
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Respondent respectfully requests that the Court uphold the District Court's 
decision, ruling that the Department erred by finding that the Request for 
Administrative License Suspension was untimely filed. 
Respectfully Submitted this _3_ day of February, 2017. 
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